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THE AGENCY WORKER REGULATIONS (AWR) 2010
NUT GUIDANCE
UPDATED SEPTEMBER 2011

                                                                                                                                             
INTRODUCTION
The AWR comes into force on 1 October 2011 and is the enactment of an EU directive on temporary agency workers.  This document is intended as a brief guide to the Regulations.  Detailed advice will follow once the finalised BIS guidance is available.

The basic aim is that agency workers should be treated similarly to their directly employed colleagues who are doing the same type of work.  The protection given by the regulations is limited, notably requiring 12 seeks continuous engagement and applies only to basic terms of employment. Given the particular circumstances affecting supply teachers, the impact of the regulations on the working lives of supply teachers may be limited, although we have campaigned hard to build in as many safeguards as possible.  The main provisions of the regulations and how they will specifically affect our members are outlined below. 

WHO DOES IT AFFECT? 
The term ‘agency worker’ will cover supply teachers who are provided to schools by an ‘agency’ through a tri-partite arrangement, whereby they are engaged and paid by the agency and do not become an employee of the school.  This is not the same as a teacher who is introduced to a school through an agency, but is then directly employed by the school.  

WHAT ARE THE NEW RIGHTS? 
	There are two groups of rights. 

· From day 1 of the assignment, agency teachers will get the right of equal access to collective facilities and amenities such as childcare provision, canteen, etc. (Regulation 12).  They will also have the right to receive information on vacancies (Regulation 13).  To show a breach of these rights, a claimant would need to show they had been treated less favourably than a directly employed teacher, doing the same type of work at the same school.

· After 12 continuous weeks in the same ‘role’ with the ‘same hirer’, agency teachers will get the right to the same ‘basic’ pay and conditions as they would have got if they had been directly employed (Regulation 5).  ‘Basic’ only covers rates of pay, hours of work, rest breaks and annual leave.  Unfortunately it doesn’t extend to all other benefits such as pension, occupational sick pay, maternity pay, etc. (Regulation 6).  To show a breach of this right, a claimant needs to show s/he has received less favourable terms in comparison with those s/he ‘would’ have received if s/he had been employed direct.


THE QUALIFYING PERIOD OF 12 WEEKS
The 12 weeks must be continuous, although certain types of ‘breaks’ will not interrupt continuity by stopping the clock altogether, only ‘pausing’ it.  Other breaks allow the clock to continue despite the interruptions (please see table below).  There are no minimum hours to be worked in a week, so any work done in a specific week will mean that week counts for continuity.  Please also note the regulations are not retrospective and any weeks worked before 1 October 2011 will be disregarded. 

	Type of Break
	Effect on the 12 week period

	Any break for any reason up to 6 weeks
	‘Pauses’ the clock

	School holidays or other school closures
	‘Pauses’ the clock

	Up to 28 weeks sickness absence or Jury service
	‘Pauses’ the clock

	Where the agency teacher is on maternity, paternity or adoption leave, these weeks all count towards qualification
	Clock continues ticking


The regulations allow for the clock to be paused for a combination of the above reasons. Any other break of more than 6 weeks will have the effect of re-starting the clock at zero for the purpose of the 12 week qualifying period.
PAY RATES FOR QUALIFIED TEACHERS
The regulations provide that after the 12 week qualifying period, an agency worker should be provided with the same basic terms and conditions as if they had been recruited directly by the hirer.  For a supply teacher in a community school, this would usually be the rate of pay they would have received had they been employed by the school on a ‘short notice’ basis as provided for in the STPCD. For those teachers on longer term assignments (e.g., as maternity cover), they may be able to persuade the school that a fixed term contract would be more appropriate. 
Some agencies may attempt to argue that the applicable rate is the lowest ‘entry level’ point on the scale, however, under the terms of the STPCD any qualified teacher who is engaged by a school to undertake ‘specified work’ is entitled to a rate of pay in accordance with their respective position on the pay-scales contained in Parts 3 and 4 of the STPCD.  This means the relevant pay rate is that point on the scale which applies to the individual concerned. 
The NUT is aware that schools are increasingly asking agencies to provide ‘cover supervisors’ whose roles do not include ‘specified work’ and therefore attract a lower rate of pay.  In circumstances where the employee is clearly not undertaking specified work, there is no right to be paid under STPCD scales regardless of the qualification level of the teacher concerned.
The NUT expects and strives for academies and independent schools to provide STPCD (or equivalent) terms and conditions for teachers, but there is no obligation to do so. A supply teacher would have to establish the rate applicable to those directly engaged by the school. 

THE ‘SAME ROLE’
The 12 weeks’ work must be undertaken in the same role.  A role will be considered the ‘same’ role unless it involves a substantially different type of work.  The agency must send written notification to the agency teacher if it intends to move him/her to a ‘new’ role. (Regulation 7(3)).  The NUT will seek to argue that all classroom teaching is substantively the ‘same’ role.
THE ‘SAME HIRER’ 
In its initial guidance, the relevant Government department ‘BIS’ had taken the view that for teachers supplied to community schools, the local authority would be the hirer, and teachers moving from one school to another within the same authority would maintain continuity for the purpose of Regulation 7. However, a number of employers and agencies argued strongly that the Regulations define the hirer as the person ‘responsible for the supervision and direction’ of the worker, which would normally be the school.  The new DfE Supply Teacher guidance now states that in a community school the hirer will either be the authority or the governing body of the school, depending on the specific circumstances.  The NUT still takes the view that an argument can be put forward to the local authority that it should consider itself to be the hirer which would enable an agency teacher’s work for community schools within a single authority to be aggregated for the qualifying period. Where a teacher moves between academies that are part of a chain, we also take the view that the hirer will be the chain itself. 

‘CONNECTED HIRERS’ AND ‘ANTI-AVOIDANCE’ PROVISIONS
Regulation 9 attempts to stop hirers and agencies using the qualifying period in such a way as to prevent their workers getting rights under the AWR.  Where it is not shown that the local authority is itself the hirer, it should be possible to show that community schools within a local authority are ‘connected’ hirers, and therefore subject to these anti-avoidance provisions.  Connected hirers are defined as those who are either directly or indirectly ‘controlled’ by another. Regulation 9 provides protection to those teachers who are deliberately moved between ‘connected’ hirers with the intention of avoiding Regulation 5 rights. However, these provisions are only available after completion of two or more assignments with separate ‘connected’ hirers and the burden will be on the claimant to show that there was an intention to deprive the worker of rights. The provisions of this regulation are complex and advice from the regional office or, in Wales, from NUT Cymru, should always be sought if you have any casework involving these situations. 

SHAM CONTRACTS
The Regulations do not apply in circumstances where the person providing the service to the hirer is ‘a profession or business undertaking carried on by the individual ’ or where the hirer and/or agency is a ‘client or customer of a profession or business undertaking’. The BIS guidance states that ‘those who are in business on their own account’ are unlikely to be covered by the Regulations where there is ‘a genuine business to business relationship.’
There has been a suggestion that some agencies are seeking to argue that this could apply to teachers. That is clearly not the case. It is not whether or not a person is a member of a profession that is relevant, but the reality of the relationship they have with the hirer. The BIS guidance makes it clear that where there is a tri-partite relationship with an agency, and the supply worker is under the supervision of the hirer, they will be within the scope of the Regulations. 
Furthermore, the Employment Tribunals are familiar with attempts to construct ‘sham contracts’ to avoid employment rights in general employment law, and it is arguable that the use of an artificial contract which, for example, required the supply teacher to form a limited company, would be evidence of a deliberate attempt to evade the Regulations and give rise to an award against school and agency alike.   

It would be helpful if any such attempts to circumvent the Regulations are referred to the Regional/Wales Offices for consideration and reporting to the Employment Conditions and Rights Department.
AGENCY TEACHERS ON ‘PERMANENT’ CONTRACTS WITH THEIR AGENCIES
Regulation 10 provides that, in the unlikely event a worker has a ‘permanent contract of employment’ with their agency, then the right to equal pay in Regulation 5 will not apply (although the other rights will).  In such a case, the contract must contain a term expressly stating that Regulation 5 AWR is disapplied, and it must provide for a minimum payment when no suitable work is available. That ‘minimum’ amount must not be less than 50 per cent of the highest (e.g., weekly) earnings in the previous 12 weeks of the assignment. (Where the minimum payment is lower than the minimum wage for the number of hours worked, the minimum wage must be paid, however this is unlikely to apply to supply teachers).
RIGHTS FOR PREGNANT WORKERS

All agency workers are covered by health and safety legislation from day one at work, but pregnant workers who have completed the 12 week qualifying period and are unable to complete the assignment for maternity related health reasons will also have the right to be offered a suitable alternative assignment by the agency. The alternative assignment should last for the same duration as the original, and should be on no less favourable terms and   conditions. If no such assignment can be found, the agency should suspend the worker on full pay for the duration (or likely duration) of the original assignment.  There is also a right to paid time off for ante-natal appointments.
Whilst for most workers, these above rights are only acquired after the qualifying period has been completed, they will apply to those who have employment contracts with their agency from day one of that employment.   
LIABILITY AND REMEDIES 
A tribunal can award liability against an agency or hirer for breaches of the right to equal treatment according to where it finds responsibility for the breach lies.  An agency has a duty to take reasonable steps to ascertain the applicable basic pay and conditions at a school to whom it supplies agency teachers and to act reasonably in ensuring it treats those teachers accordingly once they qualify for equal treatment.   Where the hiring school/ local authority provides incorrect information which results in a breach of the regulations, the school/local authority will therefore be liable for that breach. 
A school/local authority bears sole responsibility for breaches of the right to access to facilities/vacancy information.

Regulation 17 provides protection against victimisation where workers have asserted their rights or made allegations (in good faith) under the Regulations. All agency workers have the right not to suffer detrimental treatment by the hirer or the agency, and it will be an automatic unfair dismissal for an agency to dismiss its employee for such a reason.  Tribunal claims should be brought within the usual three month deadline from the date of the breach or where there is a series of breaches, the date of the last in the series (Regulation 18 (4)). 

The tribunal can make a declaration that the regulations have been breached and recommend action to rectify the situation. Compensation can be awarded to cover loss of benefit and any other expense sustained due to the breach and, in most cases, there is a minimum of two weeks’ pay.  (Regulation 18(12)).   Where there has been a deliberate attempt to avoid acquiring rights under the Regulations, a tribunal can award an additional sum up to £5,000.  No award is payable for injury to feelings. (Regulation 18(15))

A claimant is subject to the usual duty to mitigate his/her loss (Regulation 18(16)) and the tribunal has the power to reduce compensation where it feels the claimant contributed to the act/failure to act which constituted the breach (Regulation 18(17)).

Pregnant workers can enforce their rights to paid time off for appointments or alternative work under s57ZC or s70A of the Employment Rights Act 1996 as amended. The normal three month deadline applies. 

ADVISING MEMBERS AND EMPLOYMENT TRIBUNAL CLAIMS
Under Regulation 16, where an agency teacher suspects there is a breach of the right to equal treatment, s/he can make a written request to the agency for details of the relevant school’s applicable terms and conditions.  The request can only be made once the agency teacher has qualified under the 12 week rule. The agency must reply within 28 days.  If it does not reply, the teacher can then make the same request direct to the school/local authority, who should also reply within a further 28 days.  

Where there is a suspected breach of the right to access to facilities or vacancy information, the written request should initially go to the school/local authority. There is no qualification rule for submitting this type of request.  
Failure to reply to any of the Regulation 16 requests above is not in itself a breach of the regulations, but a tribunal can draw adverse inferences from any such failure, or from evasive or equivocal responses. 

Appendix I and II contain model letters that can be provided to members who wish to request information, however, divisions should be aware of the three month deadline for a tribunal claim as discussed above, and seek advice from the Regional/Wales Office at an early stage. There is no requirement to undergo this ‘request’ procedure before submitting a claim, however, written responses from the agency or hirer will be useful in determining the merits of such a claim, in addition to being evidence for that claim. 

A claim for detrimental treatment in breach of Regulation 17 should be treated as any other victimisation claim. The three month time limit will run from the date of the detrimental treatment. 

Where you believe there may be a deliberate attempt to avoid the regulations either by use of a sham contract, or the specific structure of assignments, any claim would still be need to be brought as a breach of Regulation 5. Further advice from Regional/Wales Office should always be sought in these circumstances.

AFFECT ON OTHER LEGAL RIGHTS
Please note that agency workers will continue to have various additional rights under existing legislation, e.g., the working time directive and discrimination law.  The new Regulations will not have any affect regarding rights to unfair dismissal, as these are only available to ‘employees’ not ‘workers’. 

ADVICE ON NEGOTIATING WITH EMPLOYERS
The NUT hope that the additional administrative burden and litigation risk created by the regulations will provide a useful argument for divisions to use in persuading schools and local authorities to employ supply teachers direct instead of using agencies, especially in the case of longer term engagements.  Please see Circular 11-108-ECR on Hearth for more detail on this. 
Divisions are encouraged to negotiate with schools and local authorities, some of whom are likely to issue their own guidance on the regulations, and seek to agree the following where possible.
· That service in any community school within the local authority will be counted for the purposes of the qualifying period, or at the very least a commitment to ensure agency teachers are not deliberately ‘rotated’ within these schools in order to avoid acquiring regulation 5 rights. 

· That all classroom teaching will be considered the same ‘role’.
· That the provisions in the Burgundy Book for pregnant teachers to be sent home on full pay where there is a risk of rubella (section 5 para 11.1) be extended to agency teachers from day 1. 

Useful links: 

The DfE guidance for supply teachers is now published at:

http://www.education.gov.uk/schools/careers/traininganddevelopment/a0077106/supply-teachers
The general BIS guidance can be found at:

http://www.bis.gov.uk/assets/biscore/employment-matters/docs/a/11-949-agency-workers-regulations-guidance.pdf
APPENDIX I 
(a) Model letter for members to use in schools where teachers are on STPCD contracts. 
Please feel free to amend the text according to the specific circumstances.

Dear

This is a request for information under Regulation 16 (2) of the Agency Worker Regulations 2010 (‘AWR’).
I have completed the following assignment(s) with [name of hirer]. 

· [list assignments with dates]

The hirer above engages teachers on contracts of employment covered by the School Teachers Pay and Conditions Document (‘STPCD’).  The assignments above involved specified work as defined by Regulation 6 of the Education (Specified Work and Registration) (England) Regulations 2003.
Under Regulation 5 of the AWR, after I have completed 12 qualifying weeks in the same assignment with the same hirer I should be entitled to the same basic pay and conditions as if I had been recruited directly by the hirer.  I believe I qualified for Regulation 5 rights on [date].

If I had been recruited directly by [hirer school] I would have been entitled to be paid under the provision of s47.1 of the STPCD.  As I am on scale point [?] that means I would be entitled to a daily rate of 1/195 x [appropriate salary] which amounts to £ [?] gross. 
I should therefore have been receiving the above daily rate from [qualifying date].  In fact I am receiving a daily rate of £[ ] and I believe this is in breach of the AWR.
Please can you provide me with the following information within 28 days of the date of this letter. 

1. The relevant information relating to basic working and employment conditions of teachers within the Hirer’s workforce.
2. The factors you considered when determining the basic working and employment conditions which applied to me from [qualifying date].
3. If you are relying on Regulation 5 (3), please provide the relevant terms and conditions that you assert applies to a ‘comparable’ employee and explain the basis on which you believe that employee is ‘comparable’. 
Please note that whilst you are not legally obliged to respond to this request, if you fail to respond, or if your response is evasive or equivocal, an employment tribunal will be entitled to draw any inference that it considers just and equitable to draw. 

Yours sincerely
(b) Model letter for members to use in schools where teachers are not on STPCD contracts. 

Please feel free to amend the text according to the specific circumstances.

Dear

This is a request for information under Regulation 16 (2) of the Agency Worker Regulations 2010 (‘AWR’).
I have completed the following assignment(s) with [name of hirer]. 

· [list assignments with dates]

Under Regulation 5 of the AWR, after I have completed 12 qualifying weeks in the same assignment with the same hirer I should be entitled to the same basic pay and conditions as if I had been recruited directly by the hirer.  I believe I qualified for Regulation 5 rights on [date].

Please can you provide me with the following information within 28 days of the date of this letter. 

1. The relevant information relating to basic working and employment conditions of teachers  within the Hirer’s workforce

2. The factors you considered when determining the basic working and employment conditions which applied to me from [qualifying date]

3. If you are relying on Regulation 5 (3), please provide the relevant terms and conditions that you assert applies to a ‘comparable’ employee and explain the basis on which you believe that employee is ‘comparable’. 

Please note that whilst you are not legally obliged to respond to this request, if you fail to respond, or if your response is evasive or equivocal, an employment tribunal will be entitled to draw any inference that it considers just and equitable to draw. 

Yours sincerely

APPENDIX II 
(a)  
Model letter for members to use when they believe they have not been given 
access to collective facilities

Please feel free to amend the text according to the specific circumstances.

Dear [hirer]
This is a request for information under Regulation 16 (6) of the Agency Worker Regulations 2010 (‘AWR’).
[outline why you believe there has been a breach of Regulation 12]
Please can you provide me with the following information within 28 days of the date of this letter. 

1. All relevant information relating to the rights of teachers within your workforce to use the above mentioned collective facility/amenity

2. The reasons why I have received the treatment outlined above and been denied access to that collective facility. 
Please note that whilst you are not legally obliged to respond to this request, if you fail to respond, or if your response is evasive or equivocal, an employment tribunal will be entitled to draw any inference that it considers just and equitable to draw. 

Yours sincerely

(b)  
Model letter for members to use when they believe they have not been given 
access to employment opportunities


Please feel free to amend the text according to the specific circumstances.

Dear [hirer]
This is a request for information under Regulation 16 (6) of the Agency Worker Regulations 2010 (‘AWR’).
[outline why you believe there has been a breach of Regulation 13]

Please can you provide me with the following information within 28 days of the date of this letter. 

1. All relevant information relating to the rights of teachers within your workforce at this establishment to receive notification of employment vacancies

2. The reasons why I have received the treatment outlined above and been denied access to employment vacancies.  

Please note that whilst you are not legally obliged to respond to this request, if you fail to respond, or if your response is evasive or equivocal, an employment tribunal will be entitled to draw any inference that it considers just and equitable to draw. 

Yours sincerely
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